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In his 2005 state of the judiciary address, Chief Judge Robert M. Bell of the Court of Appeals of
Maryland, acting on the recommendations of the Judicial Ethics Committee and the Public Trust
and Confidence Committee, called for the formation of a citizens’ committee to promote ethical
conduct by candidates in contested judicial elections in Maryland. The Committee would be
modeled on judicial campaign conduct committees that have been created in 15 states across the
country in which judges are elected.

The Maryland Judicial Campaign Conduct Committee (MDJCCC) is dedicated to promoting
impartiality and dignity in Maryland® contested judicial elections. MDJCCC is a diverse, bi-partisan
citizens@group of volunteers made up of leading members of Maryland® civic, political and legal
community. MDJCCC created Standards for campaign conduct for the 2006 election season and
asked that all judicial candidates for the Circuit Court -- incumbents and challengers alike — adhere
to the Standards during their campaigns.

MDJCCC also launched a public education campaign that aimed at informing voters about how
and why judicial elections are different from other contested elections, and why judges should be
held to higher standards of conduct than other elected officials. This report outlines the genesis of
the committee, its development and activities and an analysis of its impact during the 2006
electoral season. It is our hope that this report will provide insight and guidance for the 2008
judicial elections in Maryland.

MDJCCC's Handbook for Judicial Elections 2006 sets forth our background and purpose
as follows:

“MDJCCC's purpose is to promote civil and dignified conduct in judicial elections. At the
root of the Committee’s concern is maintaining the dignity of judicial office and both the
fact and appearance of judicial impartiality to which every litigant has a right guaranteed by
the Due Process clause of the Constitution.

Impartiality
MDJCCC® credo is simple. Judicial elections are different.

Unlike contests for legislative and executive office, in which candidates are expected, even
obligated, to announce their views on current political and social issues and to commit to
furthering them if elected, judges should have no such agenda. Judges are servants of
the law as it is, not as others, even they, might wish it to be. The trial judge’s obligation is
to resolve disputes based solely on the law and the facts developed in his or her
courtroom. Impartiality --- and the appearance of impartiality--- are the watchwords of the
judicial function. “Justice,” as the Supreme Court reminded us over fifty years ago, “must
satisfy the appearance of justice.” Offut v. United States, 358 U.S. 11, 14 (1954). Therefore,
if the public's constitutional right to an impartial judiciary is to be preserved, it is essential
that contested judicial elections and the inevitable debates among judicial candidates do
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not impair --- and are not perceived as impairing ---the ability of those candidates to decide
controversies that come before them as judges without bias, prejudice or predisposition.

Dignity

The frankly partisan, occasionally bare knuckles, conduct that we have come to tolerate in
campaigns for legislative and executive office are inconsistent with the dignity we rightly
count on in those who hold judicial office. The exaggerated rhetoric often employed in
contemporary discussions of political issues, when used in the context of judicial elections,
is corrosive of the public’s perception of the integrity of the court system. Such campaign
tactics damage the integrity of the judiciary -- regardless of whether the communication
falls within the ambit of constitutionally protected speech.

Maintaining the dignity of the judiciary is necessary to protect the rule of law --- a root
principle of our social compact and the one sure standard upon which this diverse and
frequently fractious nation believes it can rely. The rule of law promises justice, neutrality
and fairness. It does not exaggerate to say that this concept has an iconic status and that
faith in the rule of law is akin to a civil religion. Judges are symbols of the rule of law.
Therefore, those who aspire to judicial office have a special responsibility -- a duty in fact--
to conduct themselves in their campaigns with a dignity that reflects and honors the
public’s reverence for the unique office they seek.”

The creation of MDJCCC is the result of several national developments. First, in 2002 the
Supreme Court of the United States in Republican Party of Minnesota v. White, 536 U.S.
765, struck down on First Amendment grounds restrictions on candidate speech that
prevent judicial candidates from announcing their views on legal and political issues. In an
attempt to accommodate the ruling in White, the Maryland Judicial Ethics Committee and
the Rules Committee of the Court of Appeals incorporated into Canon 5 of the Maryland
Code of Judicial Conduct and Rule 8.2 of the Rules of Professional Conduct changes that
promote the free exercise of speech in judicial campaigns.

Second, perhaps as a consequence of the decision in White --- or perhaps as a reflection
of a more general political and social contentiousness --- recent judicial contests
throughout the nation have been marked by increasing incivility and partisanship. Indeed,
some responsible commentators have questioned the appropriateness of several
instances of campaign conduct by both challengers and incumbents in recent contested
judicial elections here in Maryland. Nationwide, civic groups, bar associations and
organizations such as The National Center for State Courts have promoted efforts to
insure campaign conduct by judges and judicial aspirants and their supporters appropriate
to the judicial function. To date 23 states have adopted new forms of judicial campaign
oversight. Maryland is one of 15 states that have created Judicial Campaign Conduct
Committees. For information on the work of campaign committees in other states, see
website of the National Ad Hoc Advisory Committee on Judicial Campaign Conduct
(www.judicialcampaignconduct.org).

In the fall of 2004, former United States Attorney George Beall and former United States
Attorney and Maryland Attorney General Stephen H. Sachs were invited by Chief Judge
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Robert M. Bell to begin discussions with him about creating a judicial elections oversight
committee.

Shortly thereafter, at the suggestion of Beall and Sachs, the Chief Judge invited Professor
Sherrilyn Ifill of the University of Maryland School of Law to serve as the committee’s
reporter and a member. Professor [fill, who had participated as a member of the National
AD Hoc Advisory Committee on Judicial Campaign Conduct and is a nationally
recognized advocate in the areas of civil rights, voting rights, judicial diversity and judicial
decision-making, readily accepted the invitation. By February 1, 2005, when the Chief
Judge announced the creation of the new committee during his State of the Judiciary
Address, Beall, Sachs and Ifill had begun identifying potential members for the committee.
Beall, Sachs and Ifill sought to fill the Committee with leaders known for their integrity, and
who would reflect the political party, racial, gender, and geographic diversity of the state.
In addition, Beall, Sachs and Ifill determined that the committee would remain neutral on
the controversial question of whether judges should stand for election in Maryland, but to
limit its focus to Chief Judge Bell's request that the committee identify ways to promote
ethical and dignified conduct in judicial elections. Indeed, the committee sought to ensure
that the committee would include both supporters and opponents of contested judicial
elections.

MDJCCC held its first organizational meeting in May 2005. Thereafter, as the group took
shape and new members were identified, Committee members began a series of regular
meetings to flesh out the scope of the Committee’s jurisdiction and to identify appropriate
mechanisms for implementing the Committee’s charge. Upon joining the Committee,
members agreed to have no role or participation in any activites on behalf of judicial
candidates, including financial contributions, during the 2006 season. As Co-Chair Steve
Sachs frequently reminded members, “our credibility is all we have.”

Over the course of the next 12 months bi-monthly meetings were convened by the
Committee Co-Chairs in order to articulate the specific role of the committee in the
upcoming judicial elections, to develop comprehensive “Standards” for campaigning by
judges and to develop a system and process for engaging and educating the public about
the basic tenet -- "judicial elections are different.” The meetings were well attended and
discussion topics promoted lively and well-reasoned debate.

The meetings were supplemented by copious email communications, generated as
Committee members provided feedback on draft principles, standards and commentary.
In addition the Committee or its co-chairs solicited the views and insight of sitting and
former judges and former judicial challengers from several counties as it developed its
Standards.

Two important points were discussed and emphasized in the formative stages of the
Committee. These points created a framework for future discussions and debates, all of
which shaped the resulting Standards and Commentary adopted by the Committee.

First, members of MDJCCC agreed that the Committee would not express any view on
the wisdom, or lack of it, of contested judicial elections. That question is appropriately left
to public debate and to determination by the Legislature. The Committee members believe
that the credibility of the Committee depended in substantial part on its absolute neutrality
on this issue. (Indeed, the private views of the Committee members varied widely on this
subject.) The sole purpose of the Committee is to do what it can, so long as judges are
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elected in Maryland, to ensure that judicial elections are conducted in a manner that
promotes respect for the integrity and legitimacy of the bench.

Second, the Committee is an unofficial body, wholly independent of state government.
The advisory function envisioned by this Committee does not purport to duplicate that of
the Judicial Ethics Committee or any other body that governs judicial or attorney
misconduct. The Committee has no formal authority. It cannot proscribe or censure with
the force of law. Such influence as it may have stems from the public’s respect for its
integrity, objectivity, and representative nature -- in short, its credibility as protectors of
standards of civility, respect and impartiality to assist the public in its election of judges.

The Committee met in person and via conference call and email in order to develop
comprehensive “Standards” for judges and challengers addressing appropriate judicial
campaign conduct. In January 2006, Professor Ifill submitted draft Standards with
commentary to the full Committee for consideration. In the ensuing months, feedback
and revisions were provided via email and in meetings and new drafts were created. The
Committee members provided substantial revisions and created the hypothetical
examples that accompany some Standards. In developing the Standards, the Committee
sought to supplement, not duplicate, existing policies/regulations/conventions that guide
judicial behavior, such as the Judicial Canons of the Maryland Code of Judicial Conduct,
or the Maryland Rules of Professional Conduct. The resulting Standards were designed to
reflect the letter and spirit of these Canons and Rules. The final Standards adopted by the

committee are printed in the Handbook and are as follows:

STANDARD I. Maryland’s Canons and Rules. A
candidate for judicial office shall be familiar with, and
subscribe to, the Maryland Code of Judicial Conduct (in
particular Canons 3 and 5) and the Maryland Rules of
Professional Conduct (in particular Rule 8.2).

STANDARD II. Campaign Communications -
Impartiality. A candidate for judicial office shall not
make any statement concerning his or her views that
might reasonably be understood to compromise his or
her impartiality and objectivity with respect to a case that
may come before the court.

STANDARD Ill. Campaigh Communications —
Truthfulness and Dignity. A candidate for judicial office
shall not knowingly make a false or misleading
representation about his or her own qualifications,
record or experience, or those of any other judicial
candidate. A candidate shall communicate in a dignified
manner and shall refrain from making inflammatory,
sensational or abusive statements. A candidate shall
not authorize or encourage such communication by
others and shall promptly and publicly disavow such
communication should it be made by individuals or
organizations that act in cooperation or coordination
with the candidate’s campaign.

STANDARD IV. Campaign Communications -
Misrepresentation of Title. A candidate for judicial office
shall not use the title of an office not currently held by
the candidate in a manner that implies that the
candidate currently holds the office.

STANDARD V. Campaign Communications - Appeals
to Bias and Prejudice. Campaign communications shall
not suggest that an opponent is not qualified or
competent to serve as a judge because of the
opponent’s race, sex, religion, national origin, sexual
orientation or socioeconomic status, nor shall campaign
communications invoke invidious stereotypes to suggest
that age or disability, in and of themselves, constitutes a
lack of competence or qualification.

STANDARD VI. Campaign Communications —Visual
Materials. A candidate must take particular care to
insure that visual campaign materials conform to the
foregoing Standards and comport with the dignity and
integrity of judicial office.

STANDARD VII. Financial Contributions. A judicial
candidate must not only abide by Maryland’s election
laws governing campaign fundraising but must take all
reasonable steps to insure that campaign fundraising
does not undercut the dignity or impartiality of judicial
office.
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The Committee’s deliberations emphasized several key issues. As described below,
these issues engaged Committee members in verbal debates and numerous, extensive
revisions of the written drafts. In many cases, as illustrated in the final version of the
Standards, the debates were resolved by including hypothetical examples in the
Commentary to a particular Standard that illustrated, more clearly than the language of the
Standard could do, the subtleties of the issues and the stark way in which the realities of
political life sometimes clash with ethics rules.

In the end, the Committee agreed upon a set of guidelines and adopted Standards that
reflected a consensus of the many views expressed by its members. Although our work
reflects the considered and careful deliberation of our Committee, we anticipate that future
MDJCC Committees may revisit some of the decisions we made, and opt to alter or
change either the guidelines or Standards adopted by our Committee. We welcome this
review, as changes in law, in campaign practice, or changes in the nature of judicial
contests in Maryland may warrant the adoption of new or different approaches than those
adopted by MDJCCC for 2006 contested judicial elections.

Over the course of several meetings, the members of MDJCCC adopted an internal
protocol for considering alleged violations of the Standards for the Conduct of Contested
Judicial Elections:

1. Complaints alleging violations of MDJCCC's Standards may be received from
judicial candidates or members of the public.

2. Complaints must be in writing using the form available on MDJCCC's website or
from the committee, accompanied by any and all supporting material, signed by
the complainant and delivered to MDJCCC's Co-chairs or to its Reporter at the
committee address listed. The names and addresses of these MDJCCC
personnel will be posted on MDJCCC's website (www.mdjccc.org) and otherwise
published as widely as possible.

3. Complaints may also be received in person, by phone or email on the
Committee’s website (www.mdjccc.org) or by calling the Committee Hotline at
(410) 361-9467. In that event the recipient of the complaint shall inform the
complainant to sign and submit the complaint as described above but shall also
immediately bring the complaint to the attention of one of the Co-chairs, who shall
proceed as described below. The Co-chairs may designate these functions to
Committee members, as necessary.

4. |If, after receiving a complaint, it is the judgment of the Co-Chairs in consultation
with such Committee members as they deem necessary, that there is no
adequate basis for further inquiry, the complainant shall be promptly notified that
no further action shall be taken. The Co-Chairs shall promptly inform the full
Committee of this determination.

5. If the Co-Chairs determine that there is an adequate basis for further inquiry, the
Co-Chairs shall promptly notify the full Committee of the substance of the
complaint, and shall designate one or more Committee members to conduct such
further inquiry. The Co-Chairs or their designee on the Committee may request
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additional information from the complainant but, in any case, shall notify the
respondent of the complaint and request a prompt written response.

6. Upon completion of the inquiry, the Committee member(s) assigned to a
particular complaint shall report findings to the Co-Chair and the full Committee.

7. The Committee shall confer promptly to discuss the complaint and findings.
Committee members who are unable to attend in person may consult by
conference call and/or e-mail.

8. A finding that the conduct in question violates the Standards requires a vote of a
majority of the Committee. Committee members may abstain from voting for any
reason.

9. The decision of the Committee shall be communicated promptly to the
complainant and the respondent. A written decision shall be provided.

10. The deliberations of the Committee shall be confidential.

11. The complaint and request for investigation, the candidate’s response (if any),
and the findings and action of the Committee, however, shall be available to the
public and may be disclosed to any persons or entities, including the media.

12. When deemed appropriate by a majority of the entire Committee, complaints may
be referred to the Judicial Ethics Committee or to the Attorney Grievance
Commission.

“Advisory opinions”

Discussion: Several Committee members raised the question of whether MDJCCC would
review proposed campaign literature by candidates who might seek the Committee’s
judgment as to whether a flyer, bumper sticker or even a proposed answer to a question
on a candidate questionnaire would or would not violate the Standards. The Committee
discussed whether providing such guidance to judicial candidates was (or should be)
within the jurisdiction of the Committee.

Resolution: The Committee decided that it would issue no advisory opinions. To do so
would inappropriately inject the Committee into the development of campaign materials by
candidates, and could well overwhelm the new MDJCC Committee’s limited time and
resources.

“Soft on crime” issue (Commentary to Standard IlI)

Members of the committee were concerned about how to define the parameters of
campaign communications with respect to a candidate’s own record or that of another
candidate. They pondered, in particular, the question of whether it would violate the
Committee’s Standard for a judicial candidate to use a now familiar criticism that an
opponent (usually an incumbent judge) is “soft on crime” or some other strongly-worded
charge suggesting that a judge has failed to deal appropriately with criminals. Some

! Future MDJCC Committees may, of course, wish to reevaluate this and other Committee procedural decisions.
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Committee members proposed a hypothetical example to explain the extent to which such
a reference might be permissible:

Lawyer Jones’s campaign speeches and written materials assert that Judge
Smith is ‘soft on crime’. She points to court records that, she argues, show
that Judge Smith has put 90% of criminal defendants who've appeared
before him on probation. Assuming that the statistics that Lawyer Jones cites
are factually accurate, her statement of opinion that Judge Smith is “soft on
crime” does not violate the Standard.

Discussion: On the one hand, some members thought the “soft on crime” hypothetical
should be eliminated because including it would be tantamount to encouraging such
allegations from candidates when they are inherently undignified, demean the judicial
process and should not be encouraged. Judges should not be called upon to defend their
judicial decisions in a political campaign. They should not have to fear that their judicial
decisions may bring retribution at the polls. By indicating a circumstance in which a charge
of “soft on crime” is appropriate, the current draft not only encourages such an
inappropriate allegation, but blesses it. In addition, there was concern that by putting a
numerical figure (90%) in the hypothetical, the draft invites controversy and confusion.
Would 80% pass muster? 75%7? 50%7? Lawyer Jones might reasonably believe that
putting 10% of defendants on probation shows “softness on crime.” Does the
Commentary intend to condemn such belief? Where is the line?

Other members noted that few issues are more important to voters in a Circuit Court
judicial election than how many people a judge “puts away;” therefore, the “soft on crime”
issue cannot be ignored. It is virtually certain to be made by challengers, as it has been in
the past, without any “encouragement” whatever from the Committee. Nor does the
hypothetical bless the “soft on crime” allegation. On the contrary, by indicating that there
must be sound factual support for it the Committee emphasizes that such charges are
very serious and must not be made carelessly or recklessly. There is force, however, to
the argument that identifying a numerical percentage invites controversy and confusion.
The line is best drawn on a case-by-case basis when and if complaints come before the
Committee.

Resolution: The Committee members elected to revise and add hypothetical examples to
the Commentary in order to adequately express the sentiments above. The language in
the examples is carefully crafted to illustrate several guiding principles, one of which is to
ensure that the Committee is not seen as a force for protection of incumbent judges (by
curtailing what challengers can say about them), and the other of which is that the
language of the Commentary signals that a “soft on crime” charge must have substance,
and must be based on demonstrable facts.

The final language of Standard Ill and its Commentary, including hypotheticals, can be
found in the Committee’s Handbook.

Appeals to Bias and Prejudice (Standard V)
The Committee had extensive discussions about whether to address the concept of
judicial “disability.” Members acknowledged that it is always appropriate to question and
challenge a candidate’s ability to perform the job. But what should the limits of that

guestioning be?

The first question was whether and to what extent it is proper for a candidate to raise an
opponent’s age or disability as a disqualification. Specifically, should a judicial candidate
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be permitted to say, for example,”"My opponent is already 68. He wouldn’t even be able to
complete his term of office.”? The second matter prompting significant discussion was the
first sentence of the second paragraph of the Commentary to Standard V which, in an
early draft, read: “Appeals for support from segments of the electorate based on affinities
between the group of voters and the judicial candidate generally do not violate this
Standard.” A final issue that raised concern was whether partisan affiliation should be
included among the list of “protected categories” in the Standard.

Age and disability

Discussion: Some members of the committee proposed that the standard track the
language of Canon 3A of the Code of Judicial Conduct which prohibits judges from
“manifesting bias or prejudice . . . based on age, disability, national origin, race, religion,
sex, sexual orientation, or socioeconomic status.” The reasoning offered was that judicial
candidates should be held to the same broad-based ban on biased conduct that judges
are subject to through the Canon. Selecting particular categories from those set out in the
Canon for protection under our Standards suggests that candidates for judicial office may
manifest bias or prejudice towards the omitted groups without running afoul of our
Standards.

Other members argued that age and disability are factors that may legitimately affect a
candidate’s competence or qualification to serve, and therefore should be excluded from
the list set out in the Standard. Our Constitution prohibits judges from serving after age
70. If a sitting judge running for re-election is 68 years old, his opponent should be able to
point out to voters that the judge will be unable to serve out his full term, if elected.
Likewise, disability may affect a candidate’s competence to serve. If evidence suggests
that a judge suffers from advancing Alzheimer’s, schizophrenia, alcoholism, or any other
mental disorder or disease that affects his or her ability to perform the function of judging,
then an opponent should be able to raise this issue in the campaign.

Resolution: Age and disability were included in Standard V, but were set apart and
qualified separately in order to acknowledge the reality that these two concepts potentially
represent legitimate critiques of a candidate’s ability to perform the obligations of the
judicial office. The final wording of Standard V is as follows: “Campaign communications
shall not suggest that an opponent is not qualified or competent to serve as a judge
because of the opponent's race, sex, religion, national origin, sexual orientation or
socioeconomic status, nor shall campaign communications invoke invidious stereotypes to
suggest that age or disability, in and of themselves, constitutes a lack of competence or
qualification.” (emphasis added)

Affinity groups

The second matter prompting significant discussion was the first sentence of the second
paragraph of the Commentary to Standard V which, in an early draft, read: “Appeals for
support from segments of the electorate based on affinities between the group of voters
and the judicial candidate generally do not violate this Standard.”

Discussion: On the one hand, members of the Committee observed that the commentary
should not make allowances for candidates to appeal to their common “affinity” with
groups of voters. Exempting appeals based on common affinities runs into direct conflict
with the language of the Standard itself. If we permit some candidates to appeal to
“affinity” (e.g. “Vote for me. The bench in County A has never had a woman judge”), then
we must necessarily permit other candidates to make coarser and more objectionable
appeals (e.g.“the reason our criminal justice system is broken in County A is because
there aren’t enough red-blooded Anglo-Saxon men on the bench”).
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On the other hand, members of the Committee observed that a candidate should be able
to address the importance of diversity on the bench. Some members commented that the
historical exclusion of women and minorities from serving at the highest levels of the legal
profession has ongoing, contemporary effects that can and should be addressed by
judicial candidates. Thus, the argument goes, a woman candidate running against an
incumbent male judge should be able to point out that a woman judge has never been
elected to the Circuit Court bench in County A, and tell voters that the election of a woman
will help diversify the bench. An African American candidate running in a county where
there have been few or no elected African American judges should likewise be permitted
to speak about the importance of racial diversity on the bench. In both these scenarios the
female or African American judge is not saying, “vote for me because I'm a woman, “or
“vote for me because I'm black.” Instead, the candidate is arguing that diversity will
enhance the legitimacy of the bench as a whole.

White men have not been similarly excluded from the bench and so an appeal to vote for
a white candidate because he is white would be an invidious appeal to race. However, if
there were a County in which the bench was all-black, it is conceivable that a white
candidate could raise the importance of diversity on the bench in his candidacy.

Resolution: A new paragraph was added to the Commentary for Standard V, supporting
campaigns that highlight diversity on the bench, but reminding judicial candidates that a
“judge must maintain both the fact and appearance of impartiality and independence, if
elected.” The Commentary for Standard V explains this in greater detail:

Commentary: The mandatory and paramount responsibilities of all Maryland judges
are to “perform the duties of judicial office diligently, impartially, and without having or
manifesting bias or prejudice, including bias or prejudice based on age, disability,
national origin, race, religion, sex, sexual orientation, or socio-economic status.”
Canon 3.A. Ajudicial candidate’s campaign conduct similarly should not compromise
the candidate’s present or future impartial performance of judicial duties.

Appeals to bias or prejudice clearly undermine the integrity of the judicial system and
should not be countenanced. It is appropriate to question, compare, and challenge
the adequacy of a judicial candidate® professional abilities and experience.
However, campaign communications that play to invidious stereotypes unrelated to a
particular candidate’s ability or competence violate this standard.

This does not mean that a candidate may not campaign on the basis that his or her
campaign will promote diversity on the bench. In fact the judiciary — and public
confidence in the judiciary — is enhanced by diversity. Such communications,
nevertheless, shall remind voters that a judge, in the execution of his or her official
duties, may not be a racial, gender, or political partisan. A judge must maintain both
the fact and appearance of impartiality and independence, if elected.

Campaign Contributions

The Committee members discussed at length whether and how to address the issue of
campaign contributions. The result of these discussions became the final standard,
Standard VII.  Standard VIl reads as follows: A judicial candidate must not only abide by
Maryland’s election laws governing campaign fundraising but must take all reasonable
steps to ensure that campaign fundraising does not undercut the dignity or impartiality of
judicial office.
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Discussion: In considering the issue of financial contributions, the Committee noted that
Maryland’s Judicial Canon 5B permits judges and candidates for judicial office to “engage
in partisan political activity allowed by law....” It also noted that the drafters of the Canon
expressly rejected a proposed restriction in the American Bar Association Model Code of
Judici521I Conduct prohibiting a judge from personally soliciting or accepting campaign
funds.

Resolution: The Committee tried to provide further explanation in the Commentary to
Standard VIl. The Commentary highlights the connection to Canon 5B and the reality of
political life for judicial candidates. Campaign fundraising can negatively impact the dignity
of judicial office and may, in some instances, compromise the appearance of judicial
impartiality. The Maryland Code of Judicial Conduct in Canon 5B “recognizes the practical
necessity of raising campaign funds in contested judicial elections. A judicial candidate
must be mindful, however, of the corrosive impact on the repute of the judiciary of the
impression that money is a weight on the scales of justice.”

Candidates who do not sign the candidate agreement form

As each judicial candidate for the Circuit Court filed a certificate of candidacy with the
State Board of Elections, the Committee sent a letter and copy of the Handbook,
requesting the candidate to sign the Candidate Acknowledgement Form agreeing to abide
by the Standards. As indicated below in Section 1V, 71 % of the candidates signed the
form.

The very first complaint considered by the Committee involved the campaign conduct of a
candidate who had not agreed to abide by the Standards. The Committee had previously
discussed such a scenario and determined that a candidate’s refusal to agree to the
Standards should not insulate him or her from scrutiny by the public or the Committee. As
a result, the Committee issued two decisions relating to the campaign conduct of
candidates who did not sign on: Arthur M. Frank, July 3, and David Titman, November 3.

Can the committee act sua sponte?

During the course of the electoral season, individual Committee members became aware
of campaign signs, bumper stickers, nail files, etc. disseminated by some candidates for
judicial office. The Committee discussed the question of whether it could sua sponte
communicate with candidates about campaign materials (observed by individual
Committee members) that might violate our newly adopted Standards. The Committee
determined that individual Committee members were free to file a complaint via the same
candidate complaint form and process made available to the public. In the absence of a
written complaint filed by a Committee member or by a member of the public, however,
the Committee would not communicate with candidates about campaign materials that
had been observed or received by individual Committee members.

Still another question faced the Committee regarding these campaign materials. In some
cases, specific materials, such as a nail file embossed with a candidate’s name and
slogan, had not been submitted as documentary evidence with a complaint, but had been
received or observed by individual Committee members in the course of their lives as
private citizens. The question facing the Committee was “could the Committee consider
that item (i.e. the nail file) when deliberating the merits of a complaint about that candidate,
if the item had not been submitted by the complainants?

2 See Commentary to Canon 5, Maryland Rule 16-813, referencing the ABA Code (2000), Canon 5A which
contains the cited restriction.
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Committee members ultimately determined that only materials relating to a judicial
candidate that were submitted with the complaint or provided to the committee during the
course of the inquiry panel's investigation should be considered. If individual Committee
members received political flyers, or other such paraphernalia, or observed signs or
bumper stickers on their own, the materials would not become part of the evidence
considered, unless a Committee member filed a complaint, as pointed out above.

Can the committee address complaints about elections for Orphans’ Court?

The Committee approached its efforts with the assumption that its work would be directed
to candidates for the Circuit Court. However, when a formal complaint was filed with the
Committee with respect to a candidate for the Orphans’ Court in Baltimore City, the
Committee revisited that assumption.

The Committee ultimately concluded that its principal charge was to address conduct in
contested judicial elections — including those for the Orphans’ Court. Having spent a year
developing standards, reviewing the work of committees in other states and debating the
parameters of appropriate judicial campaign conduct, the Committee determined that
there was no reason to distinguish between contested elections for Circuit Courts and
Orphans@Courts. As explained later in this Report, the experience of the Committee in the
2006 election fully supported this conclusion.

On May 1, 2006, Judge Chief Bell and the
MDJCCC co-chairs publicly announced the
creation of the Committee. The press
announcement was held on “Lawyers Mall”
in Annapolis. Governor Robert Ehrlich sent
a hand-delivered letter supporting the
Committee’'s  work. Chief Judge Bell
attended the announcement. Many
committee  members  attended the
announcement and the event was well
covered by the media. Co-chairs Beall and
Sachs met with the editorial boards of local papers in the weeks leading up to the
announcement. As a result, both the Baltimore Sun and the Daily Record wrote articles
and/or editorials supportive of the Committee’s work. (Above MDJCCC Reporter Sherrilyn
Ifill speaking at the Committee® Annapolis launch, accompanied (I to r) by Co-Chairs
Sachs and Beall.)

Reports about the creation of MDJCCC were found in the following venues:

Newspapers: THE DALY RECORD, THE SUN, ANNAPOLIS CAPITAL, and ASSOCIATED
PREss (with versions printed on THE SUN® Web site and in THE WASHINGTON TIMES)
reported on the Annapolis launching of the Maryland Judicial Campaign Conduct
Committee in Annapolis; Chief Judge Bell was quoted briefly. In addition, THE SUN
printed an editorial endorsing the Committee® work. Copies of these articles may be
found in the Appendix at A.
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Radio: Brief mention of the Committee’s announcement was made on WCBM.

Once officially launched, the Committee began sending, on May 3, 2006, letters to all
candidates for Circuit Court judgeships requesting voluntary compliance with the
MDJCCC Standards.

Through cooperation with the Court Information Office and the Baltimore City Circuit Court,
an office location was secured in the Mitchell Courthouse. A post office box, office
equipment, letterhead and other office supplies were acquired.

On February 27, 2006, the Committee hired Rebecca Saybolt Bainum as its Staff
Associate. An attorney, Ms. Bainum had previously served as the Research Director and
Legal Projects Manager for The Women’s Law Center of Maryland, Inc., as a private
practitioner and as legal counsel for a state senator. Ms. Bainum'’s responsibilities were
assisting the Committee leadership in facilitating development of the conduct standards
and in implementing the broad-based candidate outreach and involvement. Ms. Bainum
was also responsible for all administrative and operational aspects of the committee’s
work.

The Committee submitted its first grant application to the Maryland Bar Foundation in April
2005. The application sought funds to enable the Committee to commence its operations
promptly and effectively in order to fulfill its important mandate. The Bar Foundation
generously provided the committee with a grant of $5,000. This initial grant to MDJCCC
from the Bar Foundation enabled the Committee to get established and to set up its initial
operations. Also during this initial start-up time, the Maryland Judiciary absorbed costs
associated with overhead and staff function, including Ms. Bainum’s salary.

In April 2006, the Committee prepared to launch a public education campaign that would
educate voters about how and why judicial elections are different from other elections and
would initiate a new code of conduct for candidates for judicial office in Maryland. The
Committee requested additional funding from the Bar Foundation in order to implement
this important initiative. The Bar Foundation generously provided the Committee with a
second grant, this time for $10,000 with a recommendation to return in the fall for
additional funds if necessary. These funds were primarily used for printing and
administrative expenses. The Committee did not seek additional funds from the Bar
Foundation. A full report of the Committee’s expenditures can be found in the Appendix at
B.

The Committee sought funding from the Bar Foundation because, even by spring 2006,
there were already identified contested judicial elections in multiple jurisdictions across the
state (with the possibility of additional contested elections arising as the July 3, 2006 filing
deadline approached.) Due to the statewide scope of the project, the Committee elected
not to seek financial assistance from local bar associations.
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On April 25, 2006, the Committee was incorporated as a simple non-stock corporation.
The Committee elected not to seek tax-exempt status because the Committee was
planning neither to solicit nor accept donations from individuals for its activities.

The Committee’s Standards for campaign conduct were compiled in a booklet entitled
Handbook for Contested Judicial Elections 2006 and released on May 1, 2006. In addition
to the Standards, the Handbook includes a history of MDJCCC and its creation and a
description of the committee members. It also includes a candidate acknowledgement
form that restates the Standards and provides a place for judicial candidates to indicate
their willingness to abide by the Standards during the election. The text of the Handbook
can be found on the Committee’s website.

With generous assistance from Theresa Thomas and Thomas Wilhelmy from the Court
Information Office, MDJCCC created a website: www.mdjccc.org. The site contains the
complete text of the Committee’s Handbook for Judicial Elections 2006, as well as detailed
information regarding candidates for judicial office. The “Elections 2006” page of the
website provides a listing of all of the candidates who filed for election to the various circuit
courts in Maryland and identifies which of those candidates agreed to abide by the
MDJCCC Standards. On the “Complaints” page, the Committee provides an accounting of
all complaints filed along with links to the Committee’s decisions. The website also
provides useful links for state and national resources about judicial elections and
campaign conduct committees.

2

All individuals who filed with the State Board of Elections to be a candidate for Circuit
Court judge in any of Maryland’s eight judicial circuits received a letter from MDJCCC
inviting voluntary compliance with the committee Standards. The first letters were mailed
on May 3, just days after the public launching of MDJCCC in Annapolis. The letters
included a copy of the Committee’s Handbook for Judicial Elections 2006 and requested
that the candidate sign a “Candidate Acknowledgement Form” if he or she agreed to abide
by the Standards. The letter also informed the candidates that the Committee would
publicly identify those candidates who agreed to adhere to the Standards.

As new candidates filed certifications of candidacy with the State Board of Elections,
MDJCCC sent the Committee’s Handbook and letter of invitation to sign onto the
Standards. The website maintained an up-to-date listing of all filed candidates with an
indication of whether each candidate had signed the Candidate Acknowledgement Form.

In Maryland’s eight judicial circuits, there were thirty-five candidates (including incumbents
and challengers) for election to the Circuit Court. Twenty-five of those candidates — 71
percent — signed the Candidate Acknowledgement Form, agreeing to abide by the
MDJCCC standards. Ninety-six percent of the incumbents in the election agreed to the
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Standards, while 18 percent of challengers did so. Stated slightly differently, of those who
agreed to the Standards, 8 percent were challengers and 92 percent were incumbents.
The table below reveals the specifics by jurisdiction:

Candidate status:

Candidates who filed for election to incumbent or

judicial office 2006

Candidates who signed the 2006
Candidate Acknowledgement Form

challenger
First Judicial Circuit (Dorchester, Somerset, Wicomico, and Worcester)
Richard R. Bloxom Incumbent Richard R. Bloxom
Thomas C. Groton Incumbent
Brett W. Wilson Incumbent Brett W. Wilson
Second Judicial Circuit (Caroline, Cecil, Kent, Queen Anne® and Talbot)
Jo Ann Asparagus Challenger Jo Ann Asparagus
Sidney Sawyer Campen, Jr. Incumbent Sidney Sawyer Campen, Jr.
Third Judicial Circuit (Baltimore and Harford)
William R. Buie, IlI Challenger
Robert E. Cahill Incumbent Robert E. Cahill
Judith C. Ensor Incumbent Judith C. Ensor
Arthur M. Frank Challenger
Timothy J. Martin Incumbent Timothy J. Martin
Mickey J. Norman Incumbent Mickey J. Norman
Steven J. Scheinin Challenger
Stephen M. Waldron Incumbent Stephen M. Waldron
Fourth Judicial Circuit (Allegany, Garrett, and Washington)
M. Kenneth Long, Jr. Incumbent M. Kenneth Long, Jr.
Fifth Judicial Circuit (Anne Arundel, Carroll, and Howard)
Louis A. Becker Incumbent Louis A. Becker
Richard S. Bernhardt Incumbent Richard S. Bernhardt
J. Barry Hughes Incumbent J. Barry Hughes
William Creagh Mulford, I1I Incumbent William Creagh Mulford, llI
Thomas F. Stansfield Incumbent Thomas F. Stansfield
David A. Titman Challenger
Kevin D. Wise Challenger
Sixth Judicial Circuit (Frederick and Montgomery)
Michael J. Algeo Incumbent Michael J. Algeo
Thomas L. Craven Incumbent Thomas L. Craven
Terrence J. McGann Incumbent Terrence J. McGann
Ronald B. Rubin Incumbent Ronald B. Rubin
Seventh Judicial Circuit (Calvert, Charles, Prince George®, and St. Mary®)
Shane Mattingly Challenger Shane Mattingly
Robert Christopher Nalley Incumbent
George R. Sparling Challenger
Michael J. Stamm Incumbent Michael J. Stamm
Eighth Judicial Circuit (Baltimore City)
Emanuel Brown Challenger
Nicholas J. Del Pizzo, lll Challenger
Rodney M. Jones Challenger Rodney M. Jones
Gail Elizabeth Rasin Incumbent Gail Elizabeth Rasin
John C. Themelis Incumbent John C. Themelis
Barry G. Williams Incumbent Barry G. Williams
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MDJCCC conducted a statewide public education campaign to educate the public about
why “judicial elections are differentand to resolve complaints from jurisdictions where
there were contested judicial elections. To facilitate these two activities, the Committee:

Created a public presence through the publication of a website and of a handbook
that was available to the public, interest groups and all candidates;

Met with members of the media to inform them of the Committee’s mission and goals;

Met with leaders of the legal and judicial community throughout the state to explain
the Committee’s work, including among others, the State Bar Association, the League
of Women Voters, the Judicial Conference, the Conference of Circuit Court Judges,
the Judicial Ethics Committee, the Public Trust and Confidence Committee and the
Court of Appeals.

Attended meetings of community groups and bar associations to inform the public of
our mission and to receive their comments; and

Addressed issues that arose during the elections and responded to them either
privately or publicly as appropriate and in accordance with the Committee’s protocol.

The Handbook for Judicial Elections 2006 was widely distributed as part of MDJCCC's
public education campaign, as shown below. The list below does not include electronic
distribution of committee information/handbook, which was available on the Committee’s
website (www.mdjccc.org)

Media distribution for May 1 Public Launch 10
Candidates for Judicial Office 45
Judicial Conference (5/18/06) 350
Administrative Office of the Courts 50
Conference of Circuit Judges (5/15/06) 20
Women's Bar Association Meeting 25
Maryland State Bar Association 35
University of Maryland Law School 15
St. Mary's League of Women Voters Forum (8/24/06) 15
Howard County League of Women Voters Forum (8/22/06) 25

Total: 590

The League of Women Voters proved to be a valuable resource in the distribution of
information about MDJCCC. The League had an online Voter's Guide that contained
judicial candidate information. It also contained a "Judicial Elections Are Different”
explanation and a link to MDJCCC website. The League published a guide for the primary
and general elections and the guides had over 51,000 hits during election season. The
judicial candidate information was also printed in hundreds of thousands of print LWV
voters guides around the state. The League also distributed at least 80 Handbooks at
voter forums and debates (not judicial forums).
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Pursuant to the protocol established by MDJCCC, each complaint that the Committee Co-
Chairs determined provided an adequate basis for inquiry was assigned to a sub-
committee of MDJCCC members, called an “inquiry panel.”

Members of the inquiry panel reviewed the complaint form and the evidentiary materials
submitted by the complainant(s). The individual who was the subject of the complaint
received all the complaint materials as well and was asked to provide a written response
to the inquiry panel within a specified time period (usually one week). The members of the
inquiry panel also interviewed any and all individuals identified in the complaint as having
any additional information about the matters raised by the complainant. Upon review of all
the evidentiary support for and in relation to the complaint, the inquiry panel developed a
proposed recommendation for the full Committee.

The full Committee, upon consideration of the inquiry panel's recommendation, discussed,
debated and voted on the recommendation. Based on the Committee’s action, a
document detailing the Committee’s findings was prepared. The written decision of the
committee was transmitted first to the complainant(s) and the candidate before being
released to the public and to the press. All findings were posted on the Committee’s
website.

MDJCCC received numerous complaints during its inaugural campaign season. The
complaints are summarized as follows:

6 78 9%

6.2.06 — Received from Hugo Kuntz
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Findings issued 7.3.06

6.8.06 — Received from Judge Judith C. Ensor
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Findings issued 7.3.06

6.9.06 — Received from Natalie McSherry
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Findings issued 7.3.06

6.9.06 — Received from Dana O. Williams
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Findings issued 7.3.06

6.23.06 — Received from Jane Hogge
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Letter response made reference to findings issued 7.3.06 regarding Arthur
Frank
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6.27.06 — Received from Lisa Barkan
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Letter response made reference to findings issued 7.3.06 regarding Arthur
Frank

9.9.06 — Received from The Women'’s Law Center of Maryland
Issue: Standard Ill. Campaign Communications - Truthfulness and Dignity
Status: No adequate basis for further inquiry

6 7 ; : - !

8.8.06 — Received from David B. Allen
Issue: Standard IV: Campaign Communications - Misrepresentation of Title
Status: Findings issued 8.29.06

6 7

9.7.06 — Received from John Savko, Sr.
Issue: Standard Ill. Campaign Communications - Truthfulness and Dignity; or
Standard IV: Campaign Communications - Visual Materials
Status: Findings issued 10.30.06

9.8.06 — Received from Ken Canterbery
Issue: Standard Ill. Campaign Communications - Truthfulness and Dignity; or
Standard IV: Campaign Communications - Visual Materials
Status: Findings issued 10.30.06

9.8.06 — Received from Gloria Canterbery
Issue: Standard Ill. Campaign Communications - Truthfulness and Dignity; or
Standard IV: Campaign Communications - Visual Materials
Status: Findings issued 10.30.06

6 T# 4 : (5
10.20.06 — Received from Thomas Meachum and Betty Adams
Issue: Standard Ill. Campaign Communications - Truthfulness and Dignity; or

Standard IV: Campaign Communications - Misrepresentation of Title
Status: Findings issued 11.3.06

6 7

Several complaints, listed below, were received by the committee relating either to issues
outside of the scope of MDJCCC's jurisdiction, as follows:

5.28.06 — Received from Trina Reddish
Subject: Judge C. Philip Nichols, Prince George’s County
Issue: Complainant took issue with a judicial decision.
Status: No adequate basis for further inquiry — issue was beyond the scope of the
Committee’s jurisdiction; suggested a referral to the Judicial Disabilities
Commission.
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6.23.06 — Received from Jane Hogge
Subject: William Buie, Ill, Candidate for Circuit Court Baltimore County
Issue: placement of campaign signs in public spaces prior to the 45 days before
election date.
Status: No adequate basis for further inquiry- issue was beyond the scope of the
Committee’s jurisdiction; suggested a referral to the Baltimore County Office of
Code Enforcement.

8 : 1<8 %

The most frequent complaint received by the Committee related to Standard IV:
Campaign Communications - Misrepresentation of Title. The Committee’s first exploration
of this issue came in connection with a candidate from Baltimore County, Arthur M. Frank.

As reported above in the summary, there were six separate complaints filed with respect
to Mr. Frank’s alleged “misrepresentation of title.” The first four complaints (received June
2 though 9, 2006) raised nearly identical issues and some of the evidentiary material
overlapped. Therefore, the Committee considered all four complaints at once and issued
one decision, on July 3, 2006. Two additional complaints were received by the Committee
at the end of June. These complaints failed to raise any new issues (or to provide any
different evidentiary support) from those already under consideration and were therefore
addressed by the Committee by reference to the July 3 decision.

As detailed in the Committee’s July 3 decision, which can be found in the Appendix at C,
the gravamen of all of these complaints was that Mr. Frank’s campaign materials or
campaign conduct improperly suggested that he was “Judge Frank” when he was not, in
fact, an incumbent judicial officer.

Standard IV of MDJCCC's Standards for Contested Judicial Elections, states that “[a]
candidate for judicial office shall not use the title of an office not currently held by the
candidate in a manner that implies that the candidate currently holds office.” The
Commentary to the Standard specifically states that “[a] candidate for judicial office who is
not currently a judge may not use the title “Judge” in such a way as to suggest that the
candidate is a judge.” Each of the complaints filed against Mr. Frank alleged that his
conduct contravened Standard IV by suggesting in some way, that he was then a judge.
The Committee noted that Mr. Frank had not signed the candidate agreement form, and
thus had not agreed to comply with the voluntary Standards adopted by MDJCCC.

In accordance with the Committee’s complaint protocol, after receiving the complaints, the
co-chairs appointed a panel of Committee members to review the materials and to
conduct an inquiry. The inquiry panel reviewed the complaint and accompanying
documents. The inquiry panel also contacted each of the complainants to verify their
complaints and to request additional information or clarification of information received.
The inquiry panel, where possible, sought to verify the observations of complainants by
interviewing witnesses at campaign events or obtaining documents relevant to the
allegation. Mr. Frank was provided with copies of all complaints and all materials
submitted by the complainants. He was asked to respond promptly to the allegations and
to provide any documents that he deemed relevant to the Committee’s review of the
complaints. On June 19, 2006, Mr. Frank responded to the complaints. The inquiry panel

* MARYLAND JUDICIAL CAMPAIGN CONDUCT COMMITTEE, INC.



REPORT OF MDJCCC —ELECTIONS 2006

reviewed Mr. Frank’s submission and, following the endorsement of the co-chairs, made a
recommendation to the full Committee.

Members of the Committee convened to consider the inquiry panel's recommendation and
the evidence. Prior to the meeting, each member of the Committee had received all of the
materials submitted by the complainants, as well as the response of Mr. Frank, along with
the inquiry panel’s report and recommendation. After deliberation, the Committee voted
and concluded that Mr. Frank had violated Standard 1V, in that materials produced and
disseminated by Mr. Frank’s campaign were designed in such a way as to suggest that
Mr. Frank was already a judge. The Committee highlighted the following examples,
among others:

Mr. Frank’'s campaign materials-- campaign flyers, T-shirts, van and signage---
inescapably and inaccurately suggested to many voters that he was already a judge.
Although Mr. Frank’s campaign slogan
appeared to be “People’s Choice for 3 Bring Justice Back To Baltimore County
Judge Arthur Frank”, the words “Judge” e PEOPLE’SCHO]CEF()}i
and “Frank” were in every instance UDG
significantly larger and more prominent '
than the words “People’s Choice for” and
“Judge” invariably preceded “Frank” as if
it were a title. The graphics were plainly
designed to create the image of “Judge
Frank” when Mr. Frank is not a judge.

The Committee also considered allegations that,
on at least several occasions Mr. Frank appeared
either to have encouraged, or failed to discourage, REVELATION!
the belief that he was currently a judge. The
evidence considered by the Committee indicated
that on a reservation card to an event at the
Krieger Schechter Day School, Mr. Frank was
referred to as “The Honorable Arthur W. Frank,
Esq.” (see reservation card for Krieger Schechter
event, obtained by MDJCCC from the school at
right) In addition, during an introduction at the
Riverside Democratic Club, Mr. Frank was referred
to as “Judge Frank.” As discussed in the
Committee’s decision, such a designation could
give the impression that Mr. Frank was already a
judge. The Committee regarded it as unlikely that g
Mr. Frank was unaware of the misleading potential
of the materials. The Committee rested its decision, however, on an objective view
that the materials, regardless of his intent, were likely to mislead. Mr. Frank asserted
that his campaign was based on his role as an outsider and he would not wish to be
seen as an incumbent. The Committee did not doubt that one of Mr. Frank’s
campaign strategies was to present himself as a challenger. The fact remained,
however, that his campaign materials sent a contrary message. In the Committee’s
view, Mr. Frank was attempting to embrace both approaches simultaneously. To
some, particularly those most familiar with the judicial contest, he was a challenger
willing to take on the “Establishment”. To others, however --- particularly to the many
who pay little attention to judicial elections--- he was pleased to be seen, as his
campaign literature emphasized, as “Judge Frank”.

R FOR REVELATION!
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In concluding its decision, the Committee expressed the sentiment that shaped its
rationale: “Candidates for other public offices may cut corners, and often do subtly mislead
the public about their qualifications for office, their position on issues and even their record
of accomplishments. Although this is undesirable, in the rough and tumble of campaigns
for executive and legislative office, it has come to be expected. Judges are different. The
consequences, when candidates for judicial office mislead the public, are that the public
will lose trust and confidence in the integrity of the bench and of the rule of law.”

8 : 1< ;

On August 8, 2006, MDJCCC received a complaint filed with respect to a candidate for the
Orphans’ Court in Baltimore City, Ramona Baker-Moore. The complaint alleged that Ms.
Baker-Moore’s campaign was disseminating materials that suggested erroneously that the
candidate was already a judge of the Orphans’ Court, when in fact, she was not.

Prior to entertaining the substance of the complaint, members of MDJCCC made a
determination, notwithstanding the Committee’s stated objective as addressing contested
elections for the Circuit Court, to consider the complaint about the candidate for Orphans’
Court. The discussion focused in part on the fact that

“judges” of the Orphans’ Court are not vetted in the
manner that judicial candidates for Circuit Court are, Vote - BAKeR
and in fact, are not even required to be attorneys.
Nonetheless, as stated above, the Committee aBmona Moore Baker
determined that its charge extended to all contested

judicial elections, including those for the Orphans’ foatemistii RN
Court.

The evidence presented in support of the complaint included a business card that listed
Ms. Baker-Moore’s name® and the title “Judge of the Orphans (sic) Court Balt. City”
(shown at right), copies of several letters stating that they were from “Ramona Moore-
Baker — Judge of the Orphans (sic) Court for Baltimore City,” and a fax transmission
purporting to be from Ms. Baker-Moore that appeared with the heading “Judge of the
Orphans (sic) Court.”

The Committee provided Ms. Baker-Moore with all of the documentation and several
opportunities to respond, but she did not provide a response to the Committee. In the
absence of a response, the Committee assumed she did not contest the factual accuracy
of the allegations concerning her campaign materials and their dissemination.

As noted in the decision of the Committee, this complaint, like the ones regarding Arthur
Frank, related directly to MDJCCC's core function, which is to encourage judicial
candidates to conduct themselves with the dignity and integrity that the public has a right
to expect of those who hold, or aspire to hold, judicial office. After engaging in the same
deliberative process as the earlier investigation and complaint, the Committee found that
the materials disseminated by Ms. Baker-Moore (or those under her authority) were
misleading. They inescapably and improperly suggested to voters that Ms. Baker-Moore
was already a judge on the Orphans’ Court.

% In addition to alleging misrepresentation of title, the complaint raised the issue, which had also been raised in the
Baltimore media, that Ms. Baker-Moore allegedly used several different configurations of her name, ostensibly to
gain a priority alphabetical spot on the ballot. The committee referred that issue to the Office of the State
Prosecutor. In aletter dated September 21, 2006, State Prosecutor Rohrbaugh declined to undertake a criminal
investigation of Ms. Baker-Moore.
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In support of its position and by way of elaboration, the Committee attached a copy of its
July 3, 2006 decision regarding Mr. Frank’'s campaign, and informed Ms. Baker-Moore
“Our decision in that case sets out in detail the Committee’s strongly-held view that judicial
candidates must ensure that their campaign materials do not mislead voters.” The
complete text of the Committee’s decision in this matter can be found in the Appendix at
D.

On September 7, 2006, three identical complaints were filed with MDJCCC alleging that
six prominent politicians --- Lt. Governor Steele, Delegate Emmett Burns, Jr., Delegate
Richard Impallaria, Delegate A. Wade Kach, Delegate Patrick McDonough and then-
candidate for Attorney General Stuart O. Simms --- were listed erroneously in a campaign
communication as endorsers promoting the election of Baltimore County’'s incumbent
Circuit Court judges (the “Sitting Judges”) -- Judge Robert E. Cahill, Judge Judith C.
Ensor, Judge Timothy J. Martin and Judge Mickey J. Norman. The complaints alleged that
by making such false claims the Sitting Judges campaign thereby violated MDJCCC's
Standards.

All three complaints relied exclusively on an article published on September 6 in THE DAILY
RECORD. In addition to reporting that four of the identified politicians had not, apparently,
given permission to be listed as endorsers, the article also reported that a candidate for
Baltimore County Circuit Court (Arthur Frank) told the reporter that two Delegates, Emmett
C. Burns, Jr. and A. Wade Kach, informed him they had not endorsed the Sitting Judges,
despite the Sitting Judges’ campaign advertisement to the contrary. After extensive
investigation, the Committee found no violation of its Standards with respect to Delegate
Burns, Delegate Kach and Mr. Simms, but found that with respect to Delegate Impallaria,
Delegate McDonough and Lt. Governor Steele the Sitting Judges campaign, albeit
carelessly and unintentionally, violated MDJCCC's Standard Il — “Campaign
Communications-Truthfulness and Dignity”.

Standard Il states: A candidate for judicial office shall not knowingly make a false or
misleading representation about his or her own qualifications, record or experience, or
those of any other judicial candidate. A candidate shall communicate in a dignified manner
and shall refrain from making inflammatory, sensational or abusive statements. A
candidate shall not authorize or encourage such communication by others and shall
promptly and publicly disavow such communication should it be made by individuals or
organizations that act in cooperation or coordination with the candidate’s campaign.

The Committee noted that the “touchstones” of Standard Il are truthfulness and dignity.

In its decision on this matter, the Committee made two noteworthy observations about the
issue of endorsements of judicial candidates:

“First, virtually all of the episodes in question are marked by extreme informality and
casualness. Only one of the claimed endorsements (Simms) was memorialized by a
writing, which was itself the product of miscommunication within the Simms campaign.
The Committee is not unmindful that in the heat of frenzied political campaigns,
formality is not the order of the day. The Committee believes, however, that
candidates for judicial office have a special obligation to be precise and accurate in
their communications with the voters. The Committee believes that it is not too much
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to ask of judicial candidates that they require that endorsements of their candidacies
be in writing, that they insist, in other words, on the best evidence. Unfortunately, the
casualness that characterized almost all of these episodes was the cause of
communications that had the potential to mislead voters.”

“Second, many of the episodes discussed ... also demonstrate confusion about the
significant distinction between an expression of support for a candidate and an
endorsement of that candidate. “Support” may take various forms — including making
financial contributions, making positive statements about a candidate or sharing
campaign expenses or targeted voter lists. It may be nothing more than a willingness
to vote for a candidate on Election Day in the privacy of the polling booth. Such a
statement does not necessarily carry with it permission to have that support
advertised. By contrast, an “endorsement” is generally an expressed willingness to be
publicly identified with a candidate and usually carries with it the expectation that the
endorser will be publicly identified as such. In order to appreciate the difference
between “support” and “endorsement” one need only recognize that a campaign will
certainly not list all of its supporters on its campaign literature but will, as the Sitting
Judges campaign did, list high-profile figures, prominent civic organizations or other
politicians as having “endorsed” the campaign. The obligation of judicial candidates to
be accurate and precise requires that they be sensitive to this distinction.”

In concluding its decision, the Committee stated: “The Sitting Judges campaign relied on
oral, second-hand and ambiguous statements of support in advertising these
‘endorsements’. While the Committee recognizes that this may be acceptable or common
practice in many election campaigns, the Committee’s central tenet, the belief that
animates all of its Standards, is that ‘judicial elections are different.” Although the Sitting
Judges campaign does not concede a violation of MDJCCC's Standards, it commendably
acknowledges that it would have been ‘the better practice’ to have obtained written
permission from all endorsers and concedes that it should not have listed Delegates
Impallaria and McDonough at all.” A copy of the Committee’s decision in this matter can
be found in the Appendix at E.

1<# 4

On October 20, 2006 MDJCCC received a complaint regarding the campaign conduct of
David Titman, a candidate for the Circuit Court in Howard County. The complaint, filed by
campaign officers for the sitting judges in Howard County, alleged that Titman supporters
were allegedly heard referring to the candidate as a judge and that the campaign t-shirts
appeared to indicate that Mr. Titman was already a judge. The complaint also alleged that
Titman supporters crossed electioneering boundaries. The complaint listed 8 incidents,
most of which allegedly occurred on Primary Day (September 12) and one of which was
withdrawn before the committee considered it.  Mr. Titman did not sign MDJCCC's
Candidate Acknowledgement Form.*

Due to the fact that the General Election was less than three weeks away, MDJCCC acted
quickly to implement its complaint investigation protocol. However, in light of that timing
and the fact that the complaint was not filed until 6 weeks after the incidents complained of
occurred and made reference to a one year-old incident, the Committee took the

* When first asked by the MDJCCC to agree to abide by the Committee’s Standards, Mr. Titman declined but
provided the Committee with a written explanation of his refusal. In summary, his refusal was based on what he
referred to as “vague wording” of Standard VII that permits incumbent judicial officers to solicit and accept
contributions from attorneys.
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opportunity in its decision to remind potential complainants of the need for promptness.
Mr. Titman filed a timely response to the complaint.

Based on the evidence before it, including an inquiry into each separate incident, the
Committee concluded that there had been no violation of its Standards by David Titman.
On the whole, as noted in the Committee’s decision, the t-shirts, campaign materials and
verbal incidents were not without ambiguity in terms of their capacity to potentially mislead
or confuse voters. Nonetheless, the Titman examples, as discussed briefly below, stand
in sharp contrast to the campaign materials at issue in the decision relating to Arthur M.
Frank. A copy of the Committee’s decision in this matter can be found in the Appendix at
F.

The complaint alleged that Titman supporters wore t-shirts that had the following
words printed on the front in two lines: “David Titman Circuit Court Judge.” The only
photograph of the t-shirts was found on Mr. Titman's website and none of the
individuals identified in the complaint described the Titman t-shirts as having any
clever color or font-size variations
to suggest that Mr. Titman was an
incumbent, such as those
described in the commentary to the
Standard or as described in the
Committee’s earlier decision in the
case of Arthur Frank. Rather, as
noted in the decisions, the
individuals  stated, and the
Committee’s observation of the
photograph confirmed, that on the ;
Titman t-shirts, the name of the office being sought follows, rather than precedes the
name of the individual vying for that office. The Committee conceded that the t-shirts
would have been more consistent with the principles articulated by MDJCCC if they
said “David Titman for Circuit Court Judge,” but there is no evidence that the words
“Titman” and “Judge” appeared in larger font or different color than the other words,
and the juxtaposition of those words does not create a misleading impression.

The complaint also alleged, in summary, that several Titman supporters who were
working at polling places on Primary Day referred to Mr. Titman as Judge Titman in
the presence of voters. Based on the record before it, the Committee found that there
was insufficient evidence to conclude that the conversations recounted in the
complaint constituted a violation of Standard IV. This was so in large part because the
individuals identified as having first hand knowledge of the incidents were, in fact,
vague about the specifics. The only very precise incident (which was not included in
the complaint, but came to light during the Committee’s investigation) involved the
wife of Sitting Judge Bernhardt who recalled overhearing a statement: “Vote for one
judge — David Titman.” The Committee determined that such a statement, if made by
a Titman supporter, was “ambiguous with respect to incumbency and appears to have
been an entreaty to voters to ‘single shoot’ (i.e. select only one of the candidates for
judge, namely David Titman).”

Finally, the complaint contained allegations that Titman supporters violated
electioneering regulations by crossing the electioneering boundaries. These
allegations were deemed by MDJCCC to be outside of its scope. The Committee
noted in its decision that the allegations would be more appropriately referred to the
Office of the Maryland State Prosecutor for violation of the State’s election laws, but
based on the evidence provided by Mr. Titman — that such behavior was not

MARYLAND JUDICIAL CAMPAIGN CONDUCT COMMITTEE, INC.



REPORT OF MDJCCC —ELECTIONS 2006

suggested, recommended or condoned by his campaigh — the Committee was not
convinced a referral was necessary.

# : <8
%

One complaint for which the Committee determined that there was “no adequate basis for
further inquiry” merits some attention as well. The complaint was filed by The Women'’s
Law Center of Maryland, Inc. (WLC) on September 9, 2006 and alleged that candidate
Arthur Frank violated Standard llI's call for Truthfulness & Dignity in campaign
communications. The subject was a campaign advertisement from candidate Frank, which
featured his picture and included the words, “Legally & Most Professionally Qualified ---
Women's Law Center.” The Women's Law Center had in fact used those words to
describe Mr. Frank, following a 2004 interview of Mr. Frank by its Judicial Selections
Commission. At that time Mr. Frank was under consideration to be appointed to fill a
vacancy on the Circuit Court for Baltimore County. The WLC deemed Mr. Frank “Legally
& Most Professionally Qualified,” and provided him with a copy of its ranking. The WLC
objected to Mr. Frank’s use of the ranking in his 2006 campaign advertisement, arguing
that its 2004 evaluation of Mr. Frank was not offered as an endorsement of Mr. Frank in
the 2006 contested judicial election.

The Co-Chairs determined that there was no adequate basis for further inquiry because
the language used by Mr. Frank accurately quoted the ranking from WLC and because
there was a legitimate nexus between WLC's evaluation of Mr. Frank’s fitness for judicial
office and Mr. Frank’s use of the quoted language as a demonstration of WLC'’s view of
his abilities.

The WLC has since decided to include with its rankings a statement indicating that its
judicial nomination evaluations are not offered for any other purpose than consideration by
the Judicial Nominating Commission, and should not be regarded as an endorsement of
candidates running in contested judicial elections.

The Maryland Judicial Campaign Conduct Committee can be considered a success. It
raised awareness, provided a forum, elevated discussions and even changed behavior.
As Chief Judge Bell stated in a letter to the Co-Chairs, “the Committee has assumed an
active and public role in raising awareness of the unique nature of a judicial candidacy.” >

4

It is important to recognize that MDJCCC's bhiggest influence may be its deterrent
effect. Candidates who otherwise might have engaged in borderline campaign
conduct, may well have decided to refrain from inflammatory statements because of
the Committee’s presence. Judge Marcella Holland, the chief administrative judge of
the Circuit Court of Baltimore City, agreed that the Committee likely had some
deterrent effect. She expressed the hope that “the Committee would be there in 2008
and for every election,” and predicted that the Committee’s influence would become

® A copy of Chief Judge Bell's letter to the Committee can be found in the Appendix at G.
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stronger as it becomes a regular presence in future campaign seasons.’ Some of the
tangible ways the Committee has had an influence are described below.

Candidate Arthur M. Frank, the challenger with perhaps the most high-profile
campaign during this judicial election season, was the subject of MDJCCC's first
decision. The Committee found that Mr. Frank’s campaign was in violation of the
Standards. Specifically, his campaign materials were found to be misleading because
they conveyed the impression that Mr. Frank was already a judge. During the course
of the committee’s inquiry, Mr. Frank provided a vigorous and unapologetic defense of
his campaign slogans and materials. Nonetheless, after the Committee’s decision was
released in early July, Mr. Frank’s placards took on a new look, consistent with the
principles articulated by the Committee. The photographs below illustrate the change
in Mr. Frank’s materials:

Examples of Frank materials before decision by MDJCCC:

Example of Frank materials after decision by MDJCCC:

Regarding another decision by the Committee, Mr. Dana Williams, campaign chair for
the Sitting Judges of Baltimore County, indicated in his response to the complaint filed
challenging the list of endorsers of the sitting judges that more care will be taken in the
future to ensure that endorsements are obtained in writing.

"All we have is our credibility and public attention to what we say," a story in the Annapolis
Capital on May 2, 2006 quoted co-chair Sachs as saying. Based on the extensive press
coverage during the season, it appears that the public was paying attention.

On May 2, 2006 THE SUN advised the public and all judicial candidates that ‘[t]he only way
to ensure that contested judgeship races in Maryland this year are conducted in a dignified

6 Telephone interview of Judge Marcella Holland by Committee Reporter Sherrilyn A. Ifill, January 16, 2007.
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manner worthy of the office may be for the candidates to comply voluntarily with preset
standards.” Numerous articles were published following the Annapolis launching of
MDJCCC on May 1, 2006. As referenced earlier, copies of those articles can be found in
the Appendix at A. In addition, numerous articles that mentioned MDJCCC or the issues
raised by its involvement in contested judicial elections in Maryland appeared during the
election season. A sampling of those articles appears below:

Eveleth, Janet Stidman, “Sitting Judges Face Challengers in Five Circuits in
September Primary,” MSBA BAR BULLETIN, August 2006

Tamber, Caryn, “Campaign conduct group takes Orphans’ Court candidate to
task,” THE DAILY RECORD, August 30, 2006

Fuller, Nicole, “Ethics question raised about court candidate,” THE SUN, August
30, 2006

Rubin, Neil, “Judges Race Sparks Anger,” THE JEwISH TIMES, September 1, 2006

Smith, Van, “Trial by Fire — Three Judges and Three Challengers Politik for Circuit
Court Bench,” THE CITY PAPER, September 6, 2006

Smith, Van, “Ballot Stuffing- Persona problem,” THE CITY PAPER, September 6,
2006

Tamber, Caryn,"Sitting judges on defensive about endorsements,” THE DAILY
RECORD, September 6, 2006

Tamber, Caryn,”Simms’endorsement ‘an honest mistake,” THE DAILY RECORD,
September 7, 2006

Editorial, “Judicial elections,” THE SUN, September 8, 2006

McMenamin, Jennifer, “Judicial contest has unusual twists,” THE SUN, September
10, 2006

Terhune,Virginia, “News briefs-Endorsement claim sparks two complaints,”
TOWSON TIMES, September 13, 2006
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The Maryland Judicial Campaign Conduct Committee has raised awareness throughout
the State about the unique role of judges in our society and the importance of appropriate
conduct by candidates seeking judicial office. Our presence served as constant reminder
that judicial candidates can and should be held to a higher standard of conduct than
aspirants for other elected offices. As a result, MDJCCC played an important role of
supporting and promoting respect for judicial officers.

As one member remarked at the Committee’s final post 2006 election meeting, “the
MDJCCC's considerable efforts, especially to articulate the Standards, to investigate
complaint and to publish well-crafted opinions, all provided significant service to
Maryland’s citizens. | have served proudly with members of the MDJCCC.” * Sherrilyn
Ifill, the Reporter for the Committee who has studied the work of campaign committees
throughout the country, noted that MDJCCC performed admirably in its first year, “earning
the respect of incumbents, challengers and the public.” Co-Chair Beall noted, “Respect
for the Committee’s judgment was enhanced by our diversity — geographical, racial,
gender, political and ideological. It was one of our great strengths and | expect that to
continue.”

The Committee recommends that MDJCCC be continued in preparation for the 2008
elections.

" Remarks of Pamela White at MDJCCC post-election meeting, January 30, 2007.

MARYLAND JUDICIAL CAMPAIGN CONDUCT COMMITTEE, INC. )






REPORT OF MDJCCC —ELECTIONS 2006

A Articles relating to May 1, 2006 Launch of MDJCCC

B Financial Statement

C MDJCCC Decision: Arthur M. Frank

D MDJCCC Decision: Ramona Baker-Moore

E MDJCCC Decision: Sitting Judges of Baltimore County
F MDJCCC Decision: David Titman

G Letter to Committee from Chief Judge Robert Bell

MARYLAND JUDICIAL CAMPAIGN CONDUCT COMMITTEE, INC.



